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DOES YOUR LOCAL AUTHORITY HAVE A HEAD OF POWER TO CONTROL YOUR ACTIVITIES ON YOUR LAND ?

CAN YOUR LOCAL AUTHORITY BAN PETS, REGULATE HOW MANY YOU HAVE OR HOW YOU KEEP THEM ?  

The Constitutional conference and recent referendum have, if nothing else, brought into focus for many people the fact that their lives are being overcontrolled by an ever growing bureaucracy, which makes laws to protect itself and its power base, or to raise revenue to support its non-productive existence. Many of the laws are illegal or invalid. They have no Head of Power whereby they can be introduced.

WHAT IS A HEAD OF POWER. 

Defined in simple terms it is the authority by which rules are made, society is governed and justice is administered.

It provides a social, political or economic heirarchy where each individual person or element has an ordered place.

In human society this ordered place is governed by power and authority.

In a democracy the power is not absolute, as it is under a dictator. Through a Constitution it has controls, which bind the head and are designed to protect those lower down in the pecking order.

The Constitution is, above all else, a document by means of which such controls are exercised by all of the people, from every strata of society, over those empowered or elected to govern.

In interpreting the Constitution neither the people, the Parliament nor the Courts are at liberty to ignore the fundamental purpose manifestly behind the particular provisions.

The Constitution is not merely an instrument of goverment, it is the physical expression of the will and desire of the people, expressed through their representative institutions and directly through referenda, as to how they desire to be governed.

Any breach of faith by an elected or appointed official, body or authority breaches the compact or agreement between the people and the authority as to how they wish to be governed. In doing so it breaches the terms of the Constitution and becomes legally invalid.

The Constitution, by the will of the people, becomes the Head of Power by means of which laws are enacted and administered and society is governed.

It is the basis from which power to govern is devolved by the people but it is not, unless specifically expressed, an authority to further devolve authority or to abrogate responsibility.

One of the major problems faced by society in Australia today is that too few people are aware of the Constitutional controls and too many believe that if an authority says it has a power, or has no power, they must simply accept the statement as authoritative.

2.

The most common example of the illegal arrogation and devolution of power by Constitutionally invalid authorities in Australia is the enactment of local government ordinances, commonly known as By-laws or Local Laws, and the assertion that local governments are autonomous.

The most striking example of how power is arrogated and abused is that which followed the Federal Referendum of 1988. 

Referendum - Constitution Alteration (local government) 1988 sought :-

" to provide for the establishment and continuance of a system of local government, with local government bodies elected in accordance with the laws of the State and empowered to administer, and to make laws for, their respective areas in accordance with the laws of the State."

(website :- http://library.aph.gov.au/pubs/referend.html )

The people voted against alteration to The Constitution, the source of the Head of Power. 

A majority of the people clearly and absolutely denied power Federally, under the Referendum (Constitution Alteration) Act 1906. 

S.118 of The Constitution states :-

" Full faith and credit shall be given, throughout the Commonwealth to the laws, the public Acts and records, and the judicial proceedings of every State." The Referendum was a public act.

S.106 of the Commonwealth of Australian Constitution Act (The Constitution) subjects State Constitutions to the Australian Constitution. 

This means that the States can not enact a law which the Commonwealth has no power to enact.

CONTINUANCE of a system of local government, with local government bodies elected in accordance with the laws of the State and empowered to administer, and to make laws for, their respective areas in accordance with the laws of the State was rejected by a majority of electors. 

Rejection by the people, of local authority as an arm of government, at Federal level flows down to the States through The Constitution. 

It is constitutionally beyond the capacity of any State Parliament to do that which the Federal Parliament can not.

The Australian Constitution provides for the continuance, amendment or repeal of State Laws. It does not provide, and specifically precludes States, by virtue of S.106, S.108 and S.109, from altering a law so as to override the Australian Constitution.    

3.

This is a fundamental control derived from the will of the people and was upheld by the High Court in ATTORNEY GENERAL for QUEENSLAND -v- ATTORNEY GENERAL FOR THE COMMONWEALTH (1915) 20 C.L.R. before His Honour Justice Isaacs who, having been involved in the drafting of The Constitution, was well aware of both its provisions and its intent.

Through the 1988 Federal Referendum, the people denied power to the State.

The Queensland Government ignored the will of the people and introduced the Constitution Act Amendment Act 1989; which purports to give the State a Head of Power to authorise Local Government under the State Constitution. 

It then introduced the 1993 Local Government Act which purports to empower local authorities to make their own laws with approval of the Minister.

A Local Government is not a parliament. It has no mandate given by the people at a referendum and therefore has no Head of Power to legislate, regulate or impose any tax, levy or impost. 

The Constitution is THE LAW which overrides all other laws.

In LEASK -v- COMMONWEALTH Justice Kirby clearly pointed out that a Ministerial Statement can not speak the act into constitutional validity where such validity is missing.

The Local Government Minister purports to enact legislation, for local authorities to enforce, every time he approves a local law or policy. 

THE MINISTER IS NOT A PARLIAMENT.

In Makucha -v- Albert Shire Council (1994) 85 LGERA 424 the Supreme Court (Court of Appeal) made it clear that substantive land use controls can only be put into effect under a Planning Scheme.

Guarded legal opinion, by a firm specialising in local government law, states it is probable that any local law which purported to take away the right to carry out the use would be invalid.

This was tested in the matter of Michael and Margaret Engel -v- Esk Shire Council, (hearing date 9th September 1998). The Court determined the Council had no Head of Power to introduce its local law dealing with the keeping and control of dogs. 

The decision was not appealed despite its potential for significant use as a precedent against all other local authorities. The simple fact is there is no basis for appeal. There was no denial of natural justice to the local authority and no error in law by the Court. Local Laws are contrary to the Constitution.

The question raised by the Engel Case has significant implication for all Queensland Local Authorities in regard to any regulation. 

4.  

 Since the Engel case challenges have been raised, under S.53 of the Constitution, over the right to compulsorily levy for services which a council provides and ratepayers do not want. e.g. charges for water not used or charged on vacant land and charges for refuse or sewerage services where there is no collection or connection. 

If there was no Head of Power to enact local laws there is obviously no power to enact policy under a local law.

This makes ALL local laws and local law policies invalid.

One would think that, after the Engel case was referred to Queensland local authorities by the Department of Local Government, its import would be made known to all officers who are obliged to deal with the public, and the State Government would move to enact Statewide legislation, such as is contained in the Animal Protection Act.

Unfortunately this is not so, Councils are increasingly publishing notices that they will be entering onto private land in order to carry out inspections to ensure compliance with their invalid local laws. 

Most people readily acknowledge the need for reasonable controls, but many councils are over-riding the fundamental rights of the people and are charging them illegally for the "privilege" of having their lives controlled and regulated.

One council recently introduced a levy for the stored water on a private property, collected and used by the owner for irrigation. It claimed the owner had stored their water as it ran across his land into the river, and the river was under the council's control.

If this premis is ever accepted by the Court we can probably sue Councils, either under the Litter Act or as nuisance, for allowing their water to fall on or run across our land, in the same manner as we can now prevent accumulated waters from being directed onto land. This would be very convenient for flood victims and save insurance companies a lot of money.

It is a situation most will people think is ridiculous, but is one which exists and has to be addressed. It demonstrates the level that some authorities will go to to exercise power, but it also shows that, if people are prepared to stand up and demand their rights instead of being walked over, there are ways in which controls can be exercised over bureaucratic arrogance. 

The Supreme Court of N.S.W. (Equity Division) in COONABARABRAN SHIRE COUNCIL -v- SHAW (1994) held that it is "Insufficient that a Council Officer wishes to obtain evidence for civil proceedings against a ratepayer."

His Honour remarked :- " It would be an odd consequence of the Search Warrants Act if it could be used by councils to obtain evidence for civil proceedings." But councils are publishing notices advising they will be carrying out these illegal searches.

How then does the ordinary person exercise their rights.

5.

Step one is to ensure people know their rights.

JAG (Joint Action Group) has now extended its operation into four States as a result of ordinary people researching, copying and passing on information, openly discussing it and challenging the unlawful exercise of assumed or presumed authority which has no Head of Power. 

One of the most important rights that people in Australia still have today is the right to the quiet enjoyment of their private land. 

The High Court has upheld the long standing right that a resident or owner can preclude even the police from entering private property without a CROWN WARRANT. 

This is no ordinary Warrant. It requires the action be instituted on behalf of the Monarch and brought before the High Court.

Action brought by a local authority is a CIVIL ACTION. It is not an action which involves the Monarch. 

The High Court precedent of PLENTY - v - Dillon (1991) 171 CLR 635 

F.C. 91/004 makes it clear that the Crown would not be a party to a Civil Action. The case traces the history of the law and supporting rulings (precedent) back to the Magna Carta in 1215 A.D. 

Substantial case law and common law, referenced and followed by the High Court, supports the proposition that any person setting foot upon private ground, without licence of the owner or occupier is liable to an action in trespass and explains why DAMAGES against trespass should be substantial.

Notwithstanding the solid FACT that the Courts have ruled against this invasion of privacy and trespass, local authorities are conducting illegal searches on premises under the guise of an "Approved Inspection Programme".

This device, advertised in public notices, purports to be approved under the Local Government Act 1993.

The Act says local authorities can approve an inspection programme by resolution. The Courts have held otherwise. Councils have no Head of Power to make any resolution which allows them to trespass. They can only inspect with the owner's or occupier's approval but they don't tell you this, they simply bluff their way in because people don't know their rights and are accustomed to accepting authority.

The problem with this situation is that since a High Court decision in 1995 the onus is on the landholder to show that the inspectors knew they lacked power or were recklessly indifferent. So what steps can a landholder take ?    

6. 

The first step is to inform the Local Authority, in writing, to the effect that permission is denied for their officers or servants to enter upon the subject land without the owner or occupier's express written consent.

If Council has published a notice, or advised in writing that an inspection is intended, the best way to do this is by Certified Post with receipted delivery.

Keep the receipt and a diary record of council infringements of your rights.

If the inspectors persist, call the police and prefer charges for illegal trespass.

If a clearly visible notice is placed at the property gate this will serve to deny access. It can exclude ALL people, or stated classes of people such as Council officers, door to door salespeople, religious zealots, canvassers or any class of people the owner/occupier wishes to exclude, including police and process servers. All are subject to the law of trespass unless they have a CROWN Warrant and, as the Monarch is no longer empowered to make law within Australia, it might be somewhat difficult to obtain.

The notice must clearly state who is to be excluded, not simply that trespassers will be prosecuted. This puts any trespass beyond dispute.

It is also suggested a phone number be included in the notice so as to facilitate entry by those whom the owner / occupier might wish to see.

To implement step 2. it must be understood that most Council Planning Schemes include provision for AS OF RIGHT USE. If the provision isn't there it doesn't matter because it has been embodied in State legislation at least as far back as 1936.

This means that a previously lawful activity must be allowed to continue unhindered. 

In Qld. this right was included in the Local Government Act and has continued through to the current State legislation where it is contained in Part 4 of the Integrated Planning Act 1997. 

The Act provides that a Planning Instrument or amended Planning Instrument can not (a) stop the use from continuing; or (b) further regulate the use; or (c) require the use to be changed.

Division 6 of the Integrated Planning Act provides that a planning scheme policy can not regulate development on, or the use of premises.

In MAKUCHA -v- ALBERT SHIRE COUNCIL (1994) the Supreme Court of Queensland (Court of Appeal) held that, under a planning scheme; provision can not be made for uses regulated by the planning scheme to be controlled - in the sense of requiring council licence, permit or registration - by means other than that which the Local Government (Planning and Environment) Act 1990 provides. This Act was replaced by the Integrated Planning Act 1997 but the legal premis still applies under Part 4. 

7.

The High Court, in ESBER -v- THE COMMONWEALTH, upheld the provision of the Acts Interpretation Act 1901 that, where an Act repeals in the whole or in part a former Act, then unless the contrary intention appears, the Act shall not;

(c) affect any right, privilege obligation or liability acquired accrued or incurred under any Act so repealed.

In other words IT IS LAWFUL TO CONTINUE TO DO WHAT YOU WERE DOING BEFORE A LAW WAS MADE AS LONG AS IT WAS LEGAL WHEN YOU STARTED. IT CANNOT BE STOPPED, TAXED, REGULATED, CHANGED OR CONTROLLED BY A SUBSEQUENT LAW.

The right is saleable and continues with each successive owner unless the activity ceases for six months whereupon the right is extinguished.

Local Authorities are currently attempting to circumvent this situation by the introduction of Local Laws, for example by restricting the number of dogs under a Local Laws Policy, or placing restrictions on the owners activity.

One typical example is Esk Shire Council which has introduced a Policy that all new born puppies are counted as dogs from the day of birth. 

Any intelligent observer will appreciate that if the puppy is not a viable entity, capable of surviving on its own then this is a stupid law made by even more stupid people, but this is the extreme that councils are going to to secure more and more revenue. 

In some local authority areas there are now moves to introduce the desexing of all domestic pets. 

At present councils do this on a voluntary basis but, as with other restrictions, someone only has to decide it should be law and, once introduced, it could easily be extended to breeders of purebred dogs on the basis that it is unlawful to discriminate.

Dog owners and enthusiasts representing all aspects of their activity have sought to find resolutions which are economic and socially acceptable. 

The bottom line for local authorities in many cases is the exercise of control and the securing of revenue by permits, licences and fees; notwithstanding that it is Constitutionally invalid for the councils to do so.  

This leads to the third step in securing lawful rights for property owners, which is to ascertain from Council just where it thinks its authority is derived.

This can be achieved by asking a series of relevant questions, particularly if Council has sent a notice or published a general notice in the paper which purports to affect your rights. e.g. a Notice of Systematic Approved Inspection Programme.       

8.

A letter to Council in the following form is legally required to be answered within 28 Days :- It MUST be addressed to The Chief Executive Officer.

A suggested format is as follows :-

Dear Sir,

I refer to your (insert whichever council decision, e.g. local law or policy, public notice etc. is relevant)

As Council has made a decision requiring me to act in accordance or in compliance with these alleged laws, with threat of further action by way of prosecution or penalty, I advise that I am aggrieved. It is my will that you provide the following information in accordance with the provisions of the Judicial Revue Act and the Acts Interpretation Act.

1. The Head of Power under which each relevant Local Law or attendant  policy was made, together with certified copies of all documents which  provide the specific authority and Head of Power to make laws.

2. A certified copy of The British Colony of the Commonwealth of Australia  Constitution Act, together with full certified details of the referendum from  which constitutional authority, granted by the people of the British Colony  of the Commonwealth of Australia, and recognising the Council of the  (Shire or City as appropriate) as an approved government constitutionally  empowered to enact laws, was derived.

3. A certified copy of the Constitution of the Local Government of the  Council of the (Shire or City), by whatever name it might be known or  addressed, as required under international law, which recognises its  sovereign status under the Universal Declaration of Human Rights, as a  government empowered by the people to enact laws.

As a law abiding citizen, it is my wish to observe all correctly enacted laws empowered by the people through constitutional government. On receipt of fully documented and authenticated information which verifies that the Council of the (Shire or City) is such a government, and empowered to enact laws within the provisions of international covenants to which Australia is a signatory, I will re-examine your letter with a view to further addressing the issues raised. In the meantime I reserve all rights.

Your co-operation in providing all required information within the statutory 28 days specified by the Judicial Revue Act would be appreciated.

^^^^^^^^^^^^^^^^^^      

9.

So long as the process involves "a decision of an administrative character" which adversely affects the applicant and the decision is made, proposed to be made, or required to be made under an enactment, it is subject to judicial revue. 

This was determined by the Supreme Court of Qld, (Court of Appeal) in NOOSA SC - v - RESORT MANAGEMENT SERVICES 81 LGERA

28 July, 17 September 1993. 

It is also useful to note that for the purpose of Judicial Revue an applicant is "adversely affected" where its identified interests are exposed to peril by the decision in the sense that the decision has potential for such damage.

This was held by the Supreme Court of Qld. in Bachrach Pty Ltd -v- Minister for Housing and others 85 LGERS 134 on 7th October 1994.

The process is not confined to dogs and not even confined to private land. It was recently used, successfully, in having a local authority withdraw a parking meter fine. A few years ago a Sunshine Coast local authority was successfully challenged over its right to levy parking fees and settled out of Court.

If no reply is received, an Application can be made to the Supreme Court to compel an answer but as this involves legal expense it is often better to use other methods first.

One way is to write to apply for access to ALL documents under Freedom of Information. You can examine these at no cost if they affect your personnal affairs. If Council makes life difficult over providing the information then write to the Ombudsman. The more people stand up for their rights the more successful they will be in securing them.

Another method is to obtain a copy of the Planning Scheme and relevant amendments. If the cost is too preclusive simply go to the council office and ask to see it. The scheme must be available for inspection on demand, free of charge at the council office. Copies of the relevant sections can be purchased for cost of production, or notes can be made. Then challenge Council's right in writing.

Some case examples may assist in researching the relevant information.

In some local authority areas a Register of Existing Lawful Non-Conforming Uses can be established by Council under its planning scheme. If a Register is established then the onus of proof of a pre-existing lawful use rests with the landholder. There are numerous ways this can be established. Affidavits by people living in the area, financial records,breeding records ( a few years ago an insurance company sought to establish that a hobby breeder was operating commercially by using Canine Control Council records. The situation was reversed and they were successfully used by the breeder to win the insurance claim.) 

10.

If the Register is not established the the onus of proof is on the Council.

The ESK Register was introduced specifically to place the burden of proof on a dog owner in the course of litigation. So far as can be determined, it was not introduced by Council but by a Council Officer. It is therefore invalid but was nevertheless used in evidence against the defendant dog owner. Council has not produced the minute whereby the register was adopted despite numerous requests since 1995. Opinion was expressed in the body of the Court at the time that Council had committed perjury. 

LAIDLEY Council sought and obtained a number of Orders against a landowner. The Orders were for provisions which were not encompassed in the Planning Scheme. As such the Order could not validly be sought, or made by the Court. The landowner has stuck to his guns and has now taken his case to the International Court as a breach of human rights.

In MAROOCHY the Council sought to control and licence an activity on land after it had been excised from a larger portion. Following submissions to Council, which were examined by its solicitors, it was accepted that the right of lawful use existed and a reasonable compromise was reached. This is one case where a Council acted responsibly and reasonably.

In PINE RIVERS Council allowed an application by a breeder to construct and operate a boarding kennels on the same land as a hobby kennel. 

The breeder had a separate hobby breeding activity as of right under the planning scheme with no restriction on the numbers of dogs so long as the activity was not commercial.

To determine what is or is not commercial a widely used precedent is the case of Walker -v- The Valuer General - Shire of Maroochy (1978) 5 QLCR 347.

Under this ruling, although it is a taxation case, the parameters and viability requirements of commercial operations are clearly laid down. 

Few if any hobby enthusiasts would fall into the area of commercial viability.

In BRISBANE, more recently arrived residents sought to close down a long established kennel. 

A councillor stated on national television to the effect that the owner had a lawful right to continue the activity even though the zoning had been changed.

There are numerous cases where Courts have upheld the rights to lawful use.

The essential point is that if people are prepared to help themselves then the excessive and invalid demands of local authorities can be challenged.

There are many other Acts , together with the Constitution, under S.109, which, following the Referendum decision in 1988, bring into question the validity of the Local Government Act 1993, and the very existence of local government other than as a purely administrative body to assist in the implementation of State legislation.

11.

In Kable -v- Director of Public Prosecutiond N.S.W (1996) the High Court held that State Courts are part of an Australian Judicial system with the High Court at its summit and it follows that no State legislature can invest its Courts with functions that are incompatible with the exercise of federal judicial power.

This principle applies equally to other State legislative powers.

Even as this document was being produced the Supreme Court of Qld., in a case brought by Hume Doors & Timber against Logan Shire Council, held there was no Head of Power whereby fees and charges could be levied.

The international conventions to which Australia is a signatory require the will of the people to be paramount. The people made their will known in 1988 by way of a Referendum.

The bottom line is that if individuals do not stand up for their rights they will lose them. Nobody is suggesting it is easy. In some cases it has been horrendously expensive. In the ten years over which much of the above information has become known it has cost one life, through a heart attack brought on by stress. It has cost one man his livelihood and his health. It has been the cause of several marriage breakups and has resulted in enormous stress to people who have been issued SLAPP (strategic litigation against participating persons) Writs in an attempt to frighten and intimidate them into accepting authority over their civil rights. 

On the positive side it has saved a number of businesses. It has resulted in several successful outcomes in the Courts. It has saved pets from destruction. It has resulted in many people understanding that they do have the right to conduct their affairs without let or hindrance and it has put councils on notice that they can not continue to ride roughshod over people.

JAG is not a legal entity. It is not even a formal organisation. 

The people involved are not lawyers and do not purport to offer legal advice. The JAG concept was created out of a desire to help people help themselves. Many people are now doing just that. 

In adopting the motto NEMO ME IMPUNE LACESSIT (no-one touches me with impunity) JAG members are putting officialdom on notice not to step beyond the bounds of authority granted by the people under The Constitution.

Its easy to become a member. There are no joining fees. Simply stand up for your rights and those of your fellow Australians. Copy this document and pass it on. If you believe authority is wrong then question it and keep questioning it until you get satisfactory answers. Ask for the regulatory basis for decisions which affect you. Ask for copies of the regulations. Make sure they were properly passed by PARLIAMENT after due process. SHARE INFORMATION

Most of all ask WHERE THE HEAD OF POWER ORIGINATES because in a democracy :-

IF IT DOESN'T COME FROM THE PEOPLE IT DOESN'T EXIST.   

                                      STEP   ONE  

THIS DOCUMENT WAS DEVELOPED BY JAG TO PROMOTE AWARENESS. 

Step  1.   The Referendum (Constitution Alteration) Act 1906 - 1973 is a Federal Act.

The Schedule of the Act provides the wording of the Writ for Referendum and includes the words :-   

"We command you that you cause a proposed law entitled......be submitted, according to law, in each State to the Electors qualified to vote for the election of Members of the House of Representatives."   

It is crystal clear that a Writ directs that a Federal referendum must be by way of a vote State by State. This has the same effect as a State Referendum, but under the Federal Act.   

By so doing it invokes S.109 of The Constitution as an authority that over-rides any inconsistency in State legislation.   

Step 2.    The 1988 Referendum determined the outcome of the question as to whether the people of each State, individually and collectively, wished to devolve power to Local Government, IN ACCORDANCE WITH THE LAWS OF THE STATE, to administer and make laws for their respective areas.

Again this is a direct involvement of the people of EACH STATE as a separate entity in the decision making process. Not one State voted in favour of local government being granted powers to make laws.   

The Referendum was a PUBLIC ACT under The Constitution.  S.106 subjects State Constitutions to the over-riding authority of The Constitution and S. 108 requires FULL FAITH AND CREDIT to be given, throughout the Commonwealth to the Laws and Public Acts and Records of every State.   

If Full faith and Credit is given there appears to be no way the State could overturn the specific outcome of a Federal Referendum, but this has yet to be fully tested in a superior Court. The test applied is the Engel Case wherein it was determined that there was no Head of Power to make the local Law in relation to the issue in question. It gives an indication but is not a major precedent because it wasn't determined by a superior Court.   

Step 3.     In passing the Constitution Act Amendment Act in 1989 the Queensland Parliament defied the clear determination of the people of Queensland that Local Government with power to administer and make laws was not constitutionally acceptable. The referendum words:- "in accordance with the laws of the State." have particular significance because the State Parliament made a law to do exactly what the people had refused to allow.    

As this is a clear inconsistency the Federal Constitution over-rides the State Constitution by virtue of S. 106.

The High Court in :- University of Wollongong v Metwally, held that S.109 is invalidating or destructive. Since S.109 can't validate an Act by the Qld. Government, which purports to overturn the result of a Federal Referendum, it can only oust it. 

The operative words are :- IN ACCORDANCE WITH THE LAWS OF THE STATE, to administer and make laws for their respective areas. There was no denial of State rights.

Once rejected by the people of the State in a Federal Referendum the consequence is that S.109 of the Constitution operates immediately and validates the peoples' decision.     

Remember here that a Federal Referendum is determined State by State. 

The High Court ruled in Metwally that where S.109 applies any invalid law can simply be ignored.

Obviously if S.109 validated the Referendum decision, as it must under the Referendum (Constitution Alteration) Act 1906 - 1973 by virtue of S.118, it can't subsequently invalidate it where the State seeks to overturn the decision of the people.   

Step 4.    If the issue is tested in the High Court the decision doesn't rest on whether Australia is still a Colony, because Australia has signed Treaties and been accepted by other nations as an independent sovereign State.    

This is complicated even more by the result of the Constitutional Referendum because Australian chose to retain the Queen as Head of State notwithstanding she is the head of a Foreign Power, as determined by the High Court.

In the terms of The Constitution, and the Queensland Constitution, we are still a Colony.

If we accept either Constitution we must accept that as fact.    

If we do not accept that we are a Colony but say we are an independent sovereign nation then, because of the decision adopted in the Heather Hill case, where she was refused her seat in the Parliament because she was a foreign (British) citizen, The Constitution itself is an invalid document and the Parliament, the Courts, the State Governments etc. are all operating with only the current concurrence of individual people acting collectively.    

There is no clear mandate because the Constitution is no longer valid. This comes about because The Constitution and the State Constitutions are Westminster documents, passed by the government of Great Britain and Northern Ireland. The High Court has declared Britain to be a foreign power therefore they are foreign laws and can have no standing if we are an independent sovereign nation.   

This is further complicated by the Australia Acts Request Act 1985 which sought to enable the constitutional arrangements affecting the Commonwealth and the States to be brought into conformity with the status of the Commonwealth of Australia as a sovereign, independent and federal nation. 

Somebody forgot, or ignored, that this would affect a number of Constitutional areas, which could only be changed by referendum, e.g. S.2 of the Constitution Act 1867.   

The pollies and bureaucrats have made one unholy mess of things, simply because they tinkered with the system instead of conducting a referendum to adopt The Constitution, with some appropriate amendments, as a Constitution for Australia as an independent sovereign nation. Had this been done the State Constitutions could have been brought into line or incorporated into one Australian Constitution.   

Step 5.   The issue now is where do local authorities obtain a Head of Power to make laws and levy taxes.   

a)      It can't be under the Constitution Act Amendment Act 1989 because, if Australia is a Colony, it flew in the face of a Federal Referendum and S.109, which negates the State Act. 

b)      It can't be under the Constitution Act Amendment Act 1989 because, if Australia is an independent sovereign nation, and the Commonwealth and States Constitutions have validity, by virtue of the Constitution Acts Request Act, the First Schedule (S.5) of this Act left the State and Commonwealth Constitutions unaffected. The same situation as (a) above then applies. 

c)      If the authority is taken as an independent sovereign nation, without the State and Federal Constitutions, then there is no Head of Power mandated by the people.   

Step 6.    If we accept that we are a Colony then our State Constitution applies. This gives a Head of Power to The Queen to make Law under S.2 of the Constitution Act 1867. 

This step takes us back to the original argument in Steps 1. & 2.   

If we accept the Colony principle, the State can create an "administrative authority"  i.e. a body set up to implement the law of the State, such as a local authority (not to be confused with local government which is an autonomous body set up to make law and impose taxes). 

Any such law must be introduced under the provisions of S.2  i.e. by The Queen, with the advice and consent of the Legislative Assembly. 

It does not permit a law which allows Councils to levy Rates & Charges because these are part of the consolidated revenue and can only be collected by an act of the Legislature as to which see S. 34 thru S.39 of the Constitution Act 1867.    

An Act of the Legislature is introduced by a Bill in the parliament and follows the legislative process. It should also apply unilaterally across the State. If it doesn't it could be held to be invalid, because it is not a State but a Local Law, and is discriminatory.   

Local authority rates are mostly a decision of part time locals who, though they might have community interests in mind, have no Constitutional authority to introduce Revenue Bills. In fact the provisions of S. 34 thru S.39 expressly preclude this. These sections also require the Bill to contain a legislative determination as to the specific purpose of each charge. (see S.39.) Such a determination must therefore be contained in the Bill introduced into the Legislative assembly.   

The State cannot make a Law to give power to another authority without a Referendum, as already discussed in relation to S.2 of the Constitution Act 1867.

It must introduce the Revenue Bill, follow the legislative process and then, it may authorise the local authority, as an entity of the State, to collect the rate on behalf of the State. 

There is no Constitutional autonomy for local councils. They are creatures of the State.

Under S.39 of the Constitution Act the State is required to spend the accrued consolidated revenue, after defined outlays, on the specific purpose for which the appropriating Act was introduced. If the State has a revenue Act directed to road improvement then the intent of the Constitution is that taxes raised for that purpose are to be spent on roads.

Under the Constitution a local authority cannot enact a Revenue Bill, and that is the only mechanism under the Constitution whereby people can be compelled to pay rates. The State can't even ratify Council's decision because The Queen didn't make it in consultation with the Legislature and it wasn't processed through Parliament by way of a Bill. If it were made in this way for each council budget there would still be a substantial case for discrimination by residents who are taxed at different rates.

At the moment Councils are imposing rates and charges under the "presumed" authority of the Local Government Act. This is a taxing power, which Constitutionally can only be introduced by the State as a Revenue Bill. Each year's budget provides a new rate or charge and requires a new Bill to be passed by the Parliament.

Of course if people do not accept the Colony principle then they simply assert that as an independent sovereign nation they are without a Constitution properly mandated by the sovereign people of Australia, and Councils can simply be ignored because they lack the authority of the people. Any conditions then enforced become human rights violations under international law. Technically this amounts to slavery.   

Step 7.     If it is accepted, under the Australia Acts (Request) Act 1985, that Australia is an independent sovereign nation, then there is a big problem. There was no mandate by the people, which authorised any of the State, Federal or British governments to enact such legislation on our behalf.   

The only way in which a presumed "law" can then be applied is by way of personal acceptance by each individual and, if a person chooses not to accept and is compelled by force or duress, it constitutes a crime against humanity under the various international treaties signed by Australia as an "independent sovereign nation".   

There are currently in excess of four hundred claims lodged through Geneva. 

One family here in Queensland had their home put up for auction by Council, after failing to pay rates. 

They challenged the authority of the High Court to hear the Council's case because the Court was founded on the basis of a "foreign" Act. It was withdrawn from sale.

They have now declared their 40 acre property an independent principality  

The process may appear to be extreme but it has certainly been effective.    

It is readily seen that there are two principle options. Option 1 is the retention of Colonial status and the Constitution, Law and Government; option 2 is the introduction of an Australian Constitution for all Australians by the process of Referendum.    

The process, or myth, of Australia's evolution as an "independent sovereign nation" has addressed neither option, although this is a fundamental requirement and entitlement of sovereign peoples. 

Until Australians have their own Constitution, instead of a document passed in the parliament at Westminster, there can be no properly defined system of law or government under which Australia can legally function as an independent sovereign nation.

This places Local Government between a rock and a hard place and is probably the reason for John Howard distancing his government from the U.N.

Anyone objecting to the authority of "local government" should use the system, firstly to find all the "legislative" provisions under which authorities can be challenged, because this is always easier to argue and there is often favorable precedent, as seen in cases such as Plenty v Dillon and Metwally.

If they can't find a rule, statute or precedent, which limits or restricts the Council, then they simply turn to the Constitutional issue of the Head of Power, which can always be used in legal argument as an alternate claim or defence. This way they get two bites of the cherry while the councils are waiting for divine intervention.   

Step 8.     There may be differences in State Constitutions that, under Colonial Rule, gave different powers to different State governments. Issues discussed apply only in relation to Queensland and it would be necessary to examine each State Constitution separately to determine the position in each other State.  If for example in Victoria the State government enacts all laws, and the Councils administer them, this is different to Queensland where Councils are purported to have autonomy to make the laws. The basic principles obviously apply but would require some variation in the way they are presented.   

So; how is a campaign against Council mounted.

It is London to a brick that most Councils do not have a State Revenue Bill to back a charge or levy so firstly tell them their account is in dispute.

Ask them to produce the State Revenue Bill required by the terms and conditions of the Constitution Act 1867. Most of them have never heard of the requirement and it is almost certain they aren't able to provide a copy. FOI and Juducial Revue provide the machanisms for obtaining the information.

Next ask for a copy of the Legislative Act under which the Rate Notice was issued. They will probably refer to the Local Government Act or a Local Law.

When you receive this, thank them sincerely and again ask for the Head of Power which gave them Constitutional Authority to make Law, and request a copy of their Constitution as mandated by the people of Queensland or the Independent Sovereign State of the particular Town or Shire. (or such other locality as is relevant).   

Express at each stage your objection to their claim and to any entitlement to impose any charge or penalty against your sovereign rights to use your land or other property freely.

Use the information above to support your argument.   

Contact others in your community. Information does most good when it is spread around.      
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INTRODUCTION

=============

At 06:14 AM 24/01/01 +1100, L Christensen placed an original message from: Ian Shaw <kangalsatoz@hypermax.net.au>. This on forewarded missive by Ian detailed the supposed illegality of local government. 

“The bottom line is that we have no Constitution as an independent sovereign nation and if people choose not to accept the situation imposed by government then they are not obliged to.”

It is fortunate the document that followed carried a complete disclaimer as its central proposition is completely erroneous. This email addresses the failure of this proposition.  

HEAD OF POWERS

============== 

Many of the arguments were based on councils having no supporting ‘Heads of Power’.  Ian was to state,

“Many of the laws are illegal or invalid. They have no Head of Power whereby they can be introduced.”

The associated critical statement was, 

“The Constitution, by the will of the people, becomes the Head of Power by means of which laws are enacted and administered and society is governed.”

A better analysis is that the source of power for the Federal Government originates  from the English Monarch and  the Constitution acts as a limit on the amount of power that was transferred to Australia.  Within the Constitution (Section 51)  there are further limiting rules and these are referred to as ‘Heads of Powers’ or placitiums. The Federal Government is constrained by the Constitution and the Heads of Power of Section 51.

APPLICATION TO COUNCILS

=======================

We then come to the point of this email which is the power of Councils and where it comes from. Ian's claim is that Councils are now utlra vires or void because of the 1988 Referendum. Ian’s analysis, ON THIS POINT, is simply absolutely wrong.

State councils have no relationship to the Federal Government. They are created under the power of the State governments which, while bound to the Constitution, do not have the same power source as the Federal Constitution. Each state, is in essence, an independent country whose power comes from the Queen.

The Federal Referendum of 1988 sought to take from the States their power over local government and place it with the Federal Government. As this referendum failed the power over local councils remained with the State governments.

The analysis of Ian’s states that since the people rejected the referendum than local council are now invalid. Absolutely wrong; it simply placed the power, or left the power , where it was : with State governments. The people voted for only one thing and this was ‘NO CHANGE’.

It is on this critical point that all turns. The rest of Ian’s arguments, whatever validity they have, fail upon this false premise.

Ian’s claim that

“ Through the 1988 Federal Referendum, the people denied power to the State.”

is semantical hog-wash. 

Local government have nothing to do with the Commonwealth Constitution except for the fact that they cannot break it (but then neither can anyone else).

The analysis that is provided by Ian of the many cases relating to councils and property ownership,in general, seems fair enough but I note that I have not read the cases (I comment only upon Ian's analysis). The point of this email is simply to remedy the abuse of Constitutional concepts inappropriately and incorrectly used in the analysis.

WHAT IS THIS IS ABOUT

==================== 

I have seen this analysis, and the same fundamental false proposition, on several occasions; each time I let it go. But it is now clear that it is getting an ‘airplay’ far beyond its relevance. It is creating the situation where sincere people are wasting valuable time and effort on investigations and learning about something that is totally void.

It is a ‘legal virus’; no better than the other viruses that comes into your system. Please delete without reading as it is possible to infect the whole system. This email is an anti-virus that will provide a limited fix to the damage done but no warranty is given that it can rectify the full effects of the “Council Constitution Virus”.   

Kerry Spencer-Salt B.E., LL.B (Hons)

The National Watchman

Australian Community Organisation

P.O. Box 136, Surry Hills NSW  2010 

Phone   : (02) 9 690 2211

E-Mail  : funance@easy.com.au

Website : www.rockroll.com.au/watchman  

